UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF ILLINO S

In Re
I n Bankr uptcy
JOHN M CHAEL LYMAN
No. 92-40084
Debt or .

STEVE KELLEY
ESCH LAWN & GARDEN, | NC.,

Plaintiffs,
V. Adversary No. 92-4093

JOHN M CHAEL LYMAN,

N N N N’ N’ N’ N’ N N N N N N N N N

Def endant .

OPI NI ON

Thi s adversary proceedi ng conmes before the Court on t he conpl ai nt
of Steve Kell ey and Esch Lawn & Garden, Inc. ("Kelley"), pursuant to 11
U S.C. §523(a)(2)(A) for adeterm nation of the dischargeability of a
certain contingent debt owed t hemby t he Debt or, John M chael Lynman. For
t he reasons set forth bel ow, the Court having considered all of the
pl eadi ngs and evi dence produced at trial by way of testinony, deposition
of t he Debt or and exhi bits, does hereby find that the Plaintiffs have
proven t heir cause of action and the contingent debt shall be decl ared

nondi schar geabl e.

PRI OR HEARI NG
On May 12, 1993, a hearing was hel d by U S. Bankrupt cy Judge D. E.
| hl enfeldt on issues conmon to this matter and anot her adversary

conpl aint pending in this bankruptcy case, PatricialLyman v. John M chael

Lyman, adversary nunber 92-4097. The purpose of that trial was to



determnethevalidity and priority of PatriciaLynman's clainmed!lienon
certainproperty | ocated at 8041 South 13th Street, CGak Creek, Wsconsin
("OCak Creek property”). Inadecisionenteredinthis cause by Judge
I hl enfel dt on June 2, 1993, Judge | hl enfel dt held that Patricia Lynman did
infact have alienonthe Cak Creek property, that her |ien was properly
recorded and, accordingly, Kelley'sinterest inthe property was subj ect

to Patricia Lyman's |ien.

EVI DENCE ADDUCED AT TRI AL

Prior to Decenber 18, 1989, John Lyman had an i nterest in real
estate and a comrerci al buildinglocated at 8041 South 13th Street, QCak
Creek, Wsconsin. H s interest was held pursuant to aland contract that
he had entered into with nmenbers of the Eschfam|ly. On Decenber 18,
1989, Lyman assigned the land contract to Steve Kell ey. The
consi deration consi sted of the sumof $98, 886. 17 pai d by Kel | ey t o John
Lyman and al so t he assunpti on by Kel | ey of t he bal ance of paynents due to
the Esch famly ontheir contract with Lyman. In his answer to Kelley's
adversary conplaint to determ ne di schargeability, Lyman admtted
entering into the assignnent of |land contract with Kelley.

Prior tothe Decenmber 18, 1989, transacti on bet ween Lynan and
Kell ey, certain orders and stipul ati ons had been entered i n di vorce
proceedi ngs pending inthe state of Wsconsin invol ving John Lynman and
his fornmer wife, PatriciaLyman. Said divorce actionis styledPatricia

R_Lyman v. John M Lyman, case nunber 532-948 andis still pendingin

the M | waukee County G rcuit Court, State of Wsconsin. On May 30, 1984,
an order was entered in the divorce proceedi ngs whi ch provi ded t hat
PatriciaLyman shall "have alien against all of thereal estatethat is

herei n awarded to t he respondent”. The real estate referenced therein



i ncl uded t he Oak Creek property. Subsequently, on April 30, 1985, a
stipulationto nodify the May 30, 1984, order was ent ered whi ch provi ded
that until certain paynents were nmade by John Lyman to Patrici a Lyman,
PatricialLyman shall have alien against all of the assets of John Lyman
as a secured creditor. That stipulation was signed by John Lyman.

At the trial of this case, on June 13, 1994, the evidence
present ed consi sted of exhibits, |ive testinony of Steven Kel |l ey and t he
subm ssi on of the deposition of John Lyman whi ch was t aken on Sept enber
10, 1992.

I n his deposition, Lyman acknow edged t hat he sol d t he Gak Creek
property to Kell ey for the sumof $175, 000.00. At the time the contract
was signed, Kelley paid $30,000.00 down and a further payment of
$68, 000. 00 was nade at the ti me of cl osing. None of those noni es were
paidto Lyman's ex-w fe. Lyman acknow edged t hat t he Esch brot hers were
preparing to forecl ose since he was behindin his paynents tothemand he
was "desperate to sal vage anyt hi ng" out of the sale. Lyman acknow edged
t hat he had executed a stipulationinhis divorce case that had given his
ex-wfealienonthe OCak Creek property. Neverthel ess, he didnot tell
M. Kelley that his ex-wife had alienonthe property clai mngthat he
di d not renmenber that she had any lien. Just afewnonths later, in
Mar ch, 1990, a second parcel of real estate was transferred by Lymanto
Kell ey. Inthe secondtransaction, Lyman contacted his ex-wi fe to advi se
her that the property woul d be sol d and she was present at t he cl osi ng
and recei ved a share of the sal e proceeds. M. Lynman acknow edged t hat
he did not notify his ex-wi fe of the i npendi ng sal e of the Oak Creek
property because his "back was agai nst thewall", he was "goingto |l ose
everyt hing" and he did not want to take the chance of his ex-wife

di srupting the deal he had nmade with Kell ey.
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Steve Kelley testified at trial that he entered into an
assi gnnment of | and contract wi th John Lyman wherei n Lyman assi gned hi s
i nterest inthe OCak Creek property to Kelley. Duringthe di scussions
hel d bet ween the two prior to the execution of the assi gnnment of | and
contract Kel |l ey asked Lyman whet her t he property was subject to any |iens
other thanthelien heldby the Eschfam|ly. Lynman denied the existence
of any lien. Kelley alsoinquiredof Lyman as to his marital status, and
Lyman responded t hat he was an unmarri ed nman. Inthe assi gnnent of | and
contract executed by John Lyman, Lyman covenants that he has "good ri ght
to assign" the parcel of landin question. M. Kelley testifiedthat he
reliedon Lyman's representations regardingthe lack of any | i ens agai nst
t he property except that held by the Eschs. Kelley alsotestifiedthat
he woul d not have entered into the |l and assi gnnment contract wi th Lyman
had he been aware of the lien inposed onthe property infavor of Lyman's

ex-wi fe.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Based upon al | of the testinony received by the Court, the Court
finds that John Lyman, at thetinme he enteredintothe agreenment with
St eve Kel | ey, had know edge of the neaning of theterm”lien". The Court
finds that Lyman had know edge of the practical and | egal effect of a
“"l'ien" i nposed onreal property. The Court finds that at the tine he
enteredintotheland assi gnnment contract with Steve Kel |l ey, Lyman had
know edge of the fact that a lien in favor of his ex-w fe had been
i nposed on the Oak Creek property. The Court finds that Lynman had
know edge of the nmeani ng of the phrase "give goodtitle" when he entered
into histransactionwith Kelley. The Court further finds that Lyman's

expl anati on t hat he sinply forgot about his ex-wife'slienonthe Gak



Creek property is not credible, particularlyinlight of the fact that he
contacted his ex-wi fein advance of the sal e of the second parcel of | and
just afewnonths foll owi ngtheinstant transaction and all owed her to
share in the proceeds of that sale.

I norder to establish his case of non-di schargeability of debt
by reason of fraudthe plaintiff nmust prove that fal se representations of
materi al existing fact were nmadewiththeintent to deceiveandw ththe
know edge that it was fal se and t hat such representati on was bel i eved and
justifiably relieduponbytheplaintiff withresultant damages. Inre

Scarlata, 979 F.2d 521, 525 (7th Cir. 1992); First Credit Corp. V.

Myricks, 41 Ws. 2d 146, 163 N W2d 1 (Ws. 1968); Inre Garnman, 625 F. 2d
755 (7th Gr. 1980), 11 U.S.C 8523(a)(2). The plaintiff nust establish

each el ement by a preponderance of t he evidence. G oganyv. Garner, 498

U S. 279 (1991).

The Court finds that it was not unreasonabl e for Kelleytorely
on Lyman' s representations that there were no | i ens agai nst t he Cak Creek
property. The Court finds that Lyman's representations regardingliens
agai nst the property were false and untrue, that he knew said
representati ons were fal se when he nade them that they were nade with
the intent to induce Kelley to enter into the assignnent of | and
contract, that saidrepresentations were material tothe transaction
entered into, that Kelley entered into the contract in reasonable
reliance onthe representations nade by Lyman and t hat Kel | ey woul d not
have ent ered i nto sai d contract had he known t he true facts regardi ng t he
exi stence of thelieninfavor of Lyman's ex-wi fe. Accordingly, the
Court finds that Steve Kel | ey and Esch Lawn & Garden, | nc. have proven,
by a preponderance of the evidence, all of the el enents necessary for a

finding of nondi schargeability of debt by reason of fraud.
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This Opinionis to serve as Findi ngs of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.
See witten Order.

ENTERED: August 23, 1994

LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF ILLINO S

In Re
I n Bankr uptcy
JOHN M CHAEL LYMAN
No. 92-40084
Debt or .

STEVE KELLEY
ESCH LAWN & GARDEN, | NC.,

Plaintiffs,
V. Adversary No. 92-4093

JOHN M CHAEL LYMAN,

N N N N’ N’ N’ N’ N N N N N N N N N

Def endant .

ORDER

For the reasons set forth in an Opinion entered this day,

| T1S THEREFORE ORDERED t hat j udgnment be and i s hereby entered
on the conplaint of the Plaintiffs, Steve Kelley and Esch Lawn and
Garden, Inc., against the Def endant, John M chael Lyman, rmade pursuant to
§ 523(a)(2)(A) of the Bankruptcy Code and t hat t he debt of t he Def endant
i s hereby decl ared nondi schar geabl e.

| T 1S FURTHER ORDERED t hat said debt is a contingent debt
i nasnmuch as Patricia Lyman has yet to foreclose on the property to
enforce her prior lienon saidproperty. The debt this Court finds to be
nondi schar geabl e shal | i ncl ude al | suns of noney i ncurred by Steve Kel | ey
and Esch Lawn and Garden, Inc. in defendingthe forecl osure suit which
may be subsequently brought by Patricia Lyman i ncl udi ng any j udgnent
which may be rendered in favor of Patricia Lyman, court costs and

attorney fees and any and al | ot her addi ti onal danages that can be proven



to have resulted from Patricia Lyman's foreclosure on her lien

ENTERED: August 23, 1994

/ s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



